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« ſame, upon paying the legal Fee of an ordinary Extract of the ſame Length,“ 


r 
holders.“ And it was further enacted, © That at the annual M 


T he Honourable James Wemyls, E 7 Capt. 
James Paterſon, and William Sutherland Appellants. 


T he Honourable Hugh Mackay, Eſq; - Reſpondent. 


The Reſpondent's CASE. 


Y an Act of the 16th of his preſent Majeſty, intituled, An 43 to explain and amend the Laws touch- 
ing the Eleftions of Members to ſerve in Parliament for Scotland, it is enacted, That ſuch Perſons 

«. as ſtood upon the Roll laſt made up by the Freeholders, whether at the Micbaelmas Meeting, 
x or at the laſt Election of a Member to ſerve in Parliament, ſhould be the original conſtituent 
Members at their next Michaelmas Meeting, or Meeting for Election, to reviſe the ſaid Roll; pro- 
vided always, that it ſhould and may be lawful for any Freeholder ſtanding upon the Roll to object to 
the Title of any Perſon who ſtood upon the Roll laſt made up, and for that Purpoſe to apply 
at any Time before the firſt Day of December, which ſhould be in the Year of our Lord 1743, 
by ſummary Complaint to the Court of Seſſion, who ſhould grant a Warrant for ſummoning 
« ſuch Perſons upon thirty Days Notice to anſwer, and ſhall proceed in a ſummary Way, to hear and 
determine upon ſuch Complaint z and if no ſuch Complaint ſhould be exhibited within the Time a- 

« foreſaid, then, and in that Caſe, no Freeholder who at preſent ſtands upon the Rolls laſt made up 
& in the ſaid Counties and Stewartries reſpectively, ſhall be ſtruck off or left out of the Roll, except 
upon ſufficient Objections ariſing from the Alteration of that Right or Title, in reſpe& of which he 
was inrolled, ſuſtained by the other Freeholders ſtanding upon the ſaid Roll.” And it was enacted, 
That if at any Michaelmas Meeting, or Meeting for Election, any Perſon claiming to be inrolled, 
« ſhould by er of the Freeholders be refuſed to be admitted, or if any Perſon who ſtood upon 
<< the Roll ſhould by like Judgment be ſtruck off, or left out of the Roll, it ſhould and might be lawful 


for him or them who is ſo refuſed to be admitted, or whoſe Name is ſo ſtruck off, or lett out of the 
„Roll, to appl 


y (ſo as ſuch Application be made within four Kalendar Months after their being ſo 
* refuſed, ſtruck off, or left out) by ſummary Complaint to the Court of Seſſion, who ſhall grant a 
« Warrant for ſummoning the Perſon or Perſons, upon whoſe Objection or Objections he was refuſed 


< to be admitted, or was ſtruck off, or left out as aforeſaid, upon thirty Days Notice to anſwer, and 
c6 


ſnall proceed to hear and determine in a ſummary Way on ſuch Complaint ; and if any Perſon ſhall 
«© be inrolled, whoſe Title ſhall be thought liable to Objection, it ſhall and may be lawful for any 
« Freeholder ſtanding upon the ſaid Roll, (whether ſuch Freeholder was preſent at the Meeting or not) 
ho apprehends that ſuch Perſon had not a Right to be inrolled, to apply in like Manner by Com- 
88 pivot to the Court of Seffion, ſo as fuch Application be made within four Kalendar Months after 
„ ſuch Inrollment z and the faid. Court, after Service of ſuch Complaint on 30 Days Notice, upon the 
Perſon faid to be wrongfully admitted to the Roll, ſhall in Manner aforeſaid hear and determine; and 

if no ſuch Complaint ſhall be exhibited within the Time aforeſaid, the Freeholder inrolled ſhall 
« ſtand and continue upon the Roll until an Alteration of his Circumſtances be allowed by the Free- 
*< holders at a ſubſequent Michae/mas Meeting, or Meeting for Election, as a ſufficient Cauſe for ſtrik- 
<* ing or leaving him out of the Roll.” And it was further enacted, That if the Judgment of the 
Freeholders refuſing to admit, or ſtriking off, any Perſon from the ſaid Roll ſhall be affirmed by 
the Court of Seſſion, the Perſon ſo complaining ſhall forfeit to the Objector the Sum of 30 J. Ster- 
„ ling, with full Coſts of Suit.” And it was enacted, That to prevent all Surprize at the Michael- 
« mas Meetings, every Freeholder who intends to claim to be inrolled at any ſubſequent Michaelmas 
Meeting of the Freeholders, ſhall for the Space of two Kalendar Months at leaſt before the ſaid 
Michaelmas Meeting, leave with the Sheriff or Steward's Clerk a Copy of his Claim, ſetting forth 
the Names of his Lands, and his Titles thereto, and Dates thereof, with the old Extent or Valuation, 
„ upon which he deſires to be inrolled: And in caſe of his Neglect to leave his Claim as aforeſaid, he 
he ſhall not be inrolled at ſuch Michae/mas Meeting. 
jet to any Freeholder who ſtands upon the Roll, on Account of the Alteration of his Circumſtan- 
«<< ces, ſhall; at leaſt two Kalendar Months before the Michaelmas Meeting, leave his Objections in 
« Writing with the Sheriff or Steward's Clerk as aforeſaid, who is thereby required upon Receipt of 
the aforeſaid Claim or Objections, to indorſe on the Back thereof the Day he received the ſame, 
and alſo to give a Copy of the aforeſaid Claim or Objections, to any Perſon who fhall demand the 


W 


cc 


And it was fur- 
ther enacted, ** That no Purchaſer or ſingular Succeſſor ſhall be inrolled, till he be publickly infeoft, 


« and his Saſine regiſtred, or Charter of Confirmation be expede, where Confirmation is neceſſary 


one Year before Inrollment, and that no Heir Apparent ſhall be inrolled, until his Predeceffors Titles 
« are produced and allowed by the Freeholders, as a ſufficient Qualification for his voting for a Mem- 


< ber of Parliament, and that any Perſon may be inrolled, though abſent at the Time of ſuch Inroll- 


«© ment, provided the Titles and Vouchers of his Qualifications are produced and laid before the Free- 


eetings of the Freeholders at Mi- 
« chaelmas, the original conſtituent Members ſhall be ſuch Perfons only as ſhall ſtand upon the Roll, 


<« that ſhail have been laſt made up, whether at a Michaelmas Meeting, or at a Meeting for an Election 
* of a Member to ſerve in Parliament, and that a Copy ſigned and extracted of the Roll made up by 
« the Freeholders at their Micbaelmas Meetings, or Meetings for Elections, together with the Minutes of 
„their Proceedings at the ſaid Meetings, ſhall, by the reſpective Clerks of ſuch Meetings, be forth- 


* with delivered to the Sheriff or Steward's Clerk gratis, and ſhall be inſerted in Books to be kept by 


66 *hc 


And in like Manner, whoever intends to ob- 


n 
** the ſaid Sheriff or Steward's Clerk for that Purpoſe, who ſhall forthwith deliver Copies of the ſame, 
« extracted and ſigned, to any Freeholder who ſhall deſire the ſame, paying the legal Fee for any ordinary 
« Extract of the ſame Length.“ 

By the peculiar Cuſtom of the County of Sutherland, its Member of Parliament was elected by all 
the Heritors or Frerholders of the County without Diſtinction, whether they held their Lands of the 
King, or of Subjects Superiors, and without Reſpect to the 2u9/a of the old Extent, or of the valued 
Rent of their Lands. But this extenſive Right of voting being productive of many Inconveniencies, for 
Remedy thereof, the ſaid Act of the 16th of his preſent Majeſty ordains as follows:“ Whereas by 
the Conſtitution of the Shire of Sutherland, and by conſtant Uſage, the ſmall Barons of the ſaid 
Shire have been repreſented in Parliament, not only by the immediate Vaſſals of the King and 
Prince, but alſo by thoſe who held their Lands of the Earls of Sutherland, or of other Subject 
„ Supetiors, and ſuch Vaſſals holding their Lands of Subject Superiors, have been in Uſ to vote 


« at the Election of the Commiſſioners for the ſaid Shire of Sutherland, as well as the Vaflals of 


„the King and Prince, and that without any Reſtriction. as to the Quota of the old Extent, 
« or of the valued Rent of the Lands, in Reſpect whereof a Right to vote at ſuch Elections, or 
© to be elected Commiſſioner for the ſaid Shire was claimed, and thereby Votes have been un- 
& duly mulliplied, and ſeveral Perſons have claimed a Vote in Reſpect of the Superiority and 
„Property of the ſame Lands, whereby great Confuſions are likely to enſue in future Elections; for 
© Remedy whereof, be it farther Enacted by the Authority aforeſaid, That from and after the firſt Day 
of September, which ſhall be in the Year 1745, no Perſon ſhall be capable to be elected Commiſſioner 
© for the ſaid Shire, or ſhall have Right ro vote at ſuch Election, unleſs he be infeft, and in 
« Poſſeſſion of Lands liable to his Majeſty's Supplies, and other public Burdens, at the Rate of 200/. 
«« Scots (or 161, 135. 4 d. Sterl,) valued Rent. - | 3: | | 

« And be it further Enacted by the Authority aforeſaid, That one Perſon, and no more, ſhall be in- 
<« titled to vote at ſuch Elections, or to be elected in Reſpect of the ſame Lands, and that where Lands 
« are now holden by any Baron, or other Freeholder, immediately of the King or Prince, ſuch Ba- 
% ron or Freeholder ſhall be capable to be elected, and ſhall'be intitled to vote for thoſe Lands; and no 
„ Vaſſal, or Sub-Vaſſal of the ſaid Baron or Freeholder ſhall have Right to vote, or to be elected in 
«© Reſpect thereof; and that where Lands are now holden, or ſhall at any Time hereafter: be holden, 
« of the King or Prince, by a Peer or other Perſon, or Body Politick or Corporate, who by Law are 
* diſabled to be a Member of the Houſe of Commons, or to vote in ſuch Elections, in ſuch Caſe the 
« Proprietor and Owner of ſuch Lands, and not any of his Superiors, ſhall be intitled\to vote, or to be elefied in 


6. Reſpetft of the ſame Lands; and that no Alienation of the Superiority to be made by ſuch Peer, or 


* other Perſon, or Body Politick, incapable to elect or to be elected, ſhall deprive. the Proprietor and 
* Owner of the Lands, of his Right to vote in the Election for the ſaid Shire, or his Capacity to be 
elected; nor intitle the Purchaſer of the ſaid Superiority to vote or to be elected; and that ibe Pro- 
«< perty of Lands, of the Valuation aforeſaid, holden in Part immediately of the King er Prince, and in 
« Part of a Peer, or other Perſon, or Body Politick, incapable to elett, or to be elected, ſhall be à ſufficient 
« Qualification to the Proprietor and Owner of ſuch Lands, and ſball intitle ſuch Proprietor to vote and to 
« be elected for the ſaid Shire; any Law or Ulage to the contrary notwithſtanding. 

And be it enacted by the Authority aforeſaid, that the Freeholders and Proprietors, having Right 
eto elect, or to be elected a Commiſſioner for the Shire of Sutherland, ſhall meet at the head Borough 
of the ſaid Shire, at the Michaelmas Head-Court, which ſhall be in the Year of our Lord 1745 ; and 


. *« ſhall make up a Roll of the Electors having Right to vote in the Choice of a Commiſſioner, in 


the Terms of this preſent Act, and of the other Acts of Parliament, made touching the Election of 
« Commiſſioners tor Shires in Scotland, and which Roll ſo made up, ſhall be reviſed Yearly at the Mi- 
* chaelmas Mcetings, and at after Elections, according to the Rules preſcribed in this Act, and in other 
«© Acts made for regulating the Elections of Commiſſioners for Shires, in that Part of Great Britain 
called Scotland: And it is hereby declared, that the ſaid Acts of Parliament do extend to the Shire 
« of Subcrland, as well as to the other Shires in Scotland, except in ſo far as it is otherwiſe provided by 
the preſent Act.“ | 

Early Attempts were made to evade this ſalutary Law, by the late Earl of Sutherland; who, taking 
Advantage of the peculiar Privilege given to Vaſſals, of voting at the Elections of Members for this 


County, did, at different Times, particularly in 1746, grant fictitious Wadſet Rights to no leſs than 


1747, Michael- 
mas, 


1778. Oct. 6, 


nine different Perſons, who all claimed to be inrolled, but were rejected at the Micbaelmas Meeting of 
the Freeholders in 1747 ; and both the Earl and the Claimants, ſatisfied of the Juſtice of that Refuſal, 
acquieſced in the Reſolutions of the Freeholders; and the Lands remain'd with the Earl as for- 
merly. 

The preſent Earl, upon his coming to Age, following the Plan begun by his Father, did at once 
create no leſs than twenty two wadſet Rights, merely for qualifying the Grantees to vote in this Coun- 
ty; nay, he went ſo far, as to wadſet the very Demeſne Lands of Dunrobin, the only Seat belonging 
to the Family; and at this Time Lieutenant General St. Clair conveying to the Appellant Captain Pa- 
terſon, two Wadſets which ſtood in his Perſon; the Earl alſo conveyed to the Captain a ſmall Parcel 
of other Lands, juſt ſufficient to qualify him as a Voter. 

Theſe twenty-three Wadſetters had their Valuations divided by the Commiſſioners of the Land- 
Tax, and one of them dying, the remaining twenty-two entered their Claim to be inrolled at the Mi- 
cha/mas Head-Court, which was to be held in October 1758 : And in the next preceeding Sep/ember, but 
a very little while before Mic ha-{mas, the Ear] of Suther/and thought fit to create eight more Wadſetters, 
who are, a it is ſuppoſed, to claim to be inrolled at the approaching Michaelmas Head Court 1759. 

At the laſi M:c-ae/mas Head Court, held on the 6th of Ofober 1758, after the Choice of a Præſes 
and Clerk, the Titles of twenty-one of the abovementioned twenty-two Wadſetters were produced, 
and the Meeting required to inroll them. | 7 

e 


9 Mm | 
ObjeAions made The Reſpondent, a Freeholder on the Roll, objected----That the Tythes were included in the Claim- 
by the Ti der ofant's Valuation, though they were not the Property of their Grantor the Earl of Sutherland; and con- 
Appellants fequently, could not be conveyed by him.---That the Deeds produced, veited no real Eſtate in the 

| Perſons of the Claimants, but were nominal and fiftitious, and made only for the Purpoſe of qualify- 

ing them to vote at Elections; which appeared from ſeveral Circumſtances, particularly---The, great 
Number of the Claimants, the Term of Redemption of their ſeveral Rights, being all determinable at 
Whitſunday 1758, a few Months after they were granted, on twenty Days Notice only. That no va- 
luable Confideration was paid for the Wadſett Lands, but only ſham Bonds or Notes given, ſo that the Earl of 
Sutherland wa, Creditor to the Wodſetter in the Sums for which the Madſetis were ſaid to be granted; nor 
bad the Claimants ever been in Poſſeſſion of the Lands, but the ſame were notorioufly in the Perſon of the 
Earl. That the Valuation of the Lands had not been regularly or properly divided; the Commiſſioners 
having acted arbitrarily, and without full and proper Proofs. That their Meetings were not legally 
conſtituted, and they had taken upon them to reduce Valuations made by former Meetings without good 
Cauſe, or fo much as calling on Parties intereſted. 

The Claimants anſwered, ©* As to there being no Value paid for theſe Wadſets, that it appeared ex 
| « facie of the Deeds, that the Sums there mentioned were actually paid, and it was jus /ertis to the Ob- 
OP e jeCtors, whether that was done by Bonds or not, and even theſe Bonds bear no Reference to the Wadſet 
ven forthe Wad-** Rights, which made this Objefion entirely groundleſs. 

* The Queſtion being then ſeverally put on each of theſe Claims, it was carried not f exro!l, by a Majo- 
Appellants Pe- rity of fourteen to three; but being thought too flagrant for the whole twenty one at once to apply to 
| — Court of Seſſion, therefore at fiſt only the three Appellants preferred a Petition and Complaint to 
the Court, complaining of the Reſolution of the Freeholders refuſing to inroll them. 
1 The Reſpondent by his Anſwer inſiſted that the Claimants Rights were nominal and fictitious, creat- 
Reſpondent. ed only for the Purpoſe of qualifying them to vote, and carried intrinſick Evidence of their being ſuch. 
That a Wadſet being a Contract pledging Lands for a Sum of Money bona fide lent to the Grantor, 
the Wadſettor became, during the Subſiſtence of the Wadſet Right, real Proprietor of the Lands; he 
took his Chance of the Rents for his Intcreſt, and was liable to all Hazards, the Rents of the Lands 
and Intereſt of the Money being ſuppoſed equal, and the Wadſetter's Right to the Rents was always of equal 
Commencement and Duration with the Reverſor's Poſſeſſion of the Wadſet Money. That theſe were all 
eflentially requiſite for conſtituting a ＋ * Wadſet, and that the Wadſet Rights now ſet up by the Ap- 
llants were defective in every one of them. No Money was paid, nor any real Intereſt meant to 
be veſted in the Grantees. The Appellants had admitted at the Meeting of Freeholders, that 
Bonds and not Money were given for the Wadſet Sums; it was averred, that the Earl of 
Sutherland's Factor continued in Receipt of the Rents, and that the Caſuallies and Services had, as for- 
merly accrued to the Earl and bis Family: The Fa was known to all the Freeholders, who living in the 
Neighbourhood, ſaw the Management going on in the ſame Channel as formerly. They likewiſe knew 
that many of the Wadſetters were in narrow Circumſtances, and unable to pay the Purchaſe Money. 
The Wadſet Rights, on the Face of them, were contrary to every Rule of Practice, and even of com- 
mon Senſe, being all dated in September 1757 ; and yet the Wadſetters have Right to the Rents from 
the i they are made redeemable in May 1758 on 20 Days Notice, and if redcemed at 
that Time, the Wadſetter would have received a Year's Reut for little more than ſeven Month Inte- 
reſt, which was the more inconſiſtent, as it likewiſe appeared, that the yearly free Rent of the Lands 
at an Average amounted to between fix and ſeven per cent. of the Wadſet Money; and that they were 
ues meerly for the Purpoſes of multiplying Votes, appeared ro Conviction, from conſidering the 
ſe now attempted to be made of them. By Law, Purchaſcrs muſt be infeft a Year before they are ca- 
pable of being inrolled as Freeholders. But the Earl of Surherland had in the Courſe of twelve Months 
attempted to create thirty-one Voters, in a County where the Roll of real Freeholders amounted only to 
twenty-four. Before any one of theſe thirty-one could vote, his Right became determinable at the Will 
of the Earl, who took Care to make ſo many as to guard againſt all Accidents ; for at every Whitſunday 
he could purge his own Roll of all ſuſpected Perſons, and itil] preſerve a Majority. The Reſpondent 
therefore inſiſted that the Freeholders were well authoriſed from the intrinſick Evidence of the Titles 
claimed under, from the Notoriety of the Facts and Circumſtances above ſet forth, and from their own 
Knowledge, to reget the Claims of the Appellants, whoſe Titles clcarly appeared to be but nominal, 
and given for the ſole Purpoſe of making Votes at Elections. | h 
bender The Appellants replied, and the Court, by Interlocutor dated the 25th of Fanuary 1759, ** Before 
25th Jan. 1759-46 Anſwer ordained the ſaid Hygh Mackay the Reſpondent to give in to the Docr for the Petitioner a 
«© Condeſcendance of the Facts he inſiſts upon betwixt and the 27th Day of the ſaid Month of January.“ 
— Feb. 1750. Which being done, and Memorials for both Parties given in, the Lords “Having conſidered the fore- 
4 ſaid Petition and Complaint, with the Anſwers thereto for the faid Hugh Mackay (Reſpondent) Con- 
© deſcendance given in for him, and Anſwers made thereto fur the Complainers, with the Memorials 
given in for either Party, they found the Objection made by the ſaid Hugh Mackay at the Michaelmas 
Meeting of the County of Sutherland 1758 Years to the Complainer's Titles, that the Teinds were 
& diſponed alongſt with the Stock, and that no Valuation was put on the Teinds, not relevant, in reſpect 
« there is no ſeparate Valuation of any Teinds within the County of Sutherland; alſo found the Ob— 
e jection, That the Commiſſioners of Supply did not hold their firſt Meeting on the Day appointed 
ce by the Act of Parliament, not relevant, in reſpect of the Anſwer : Alſo found the other Objection 
that the Commiſſioners at their firſt Mecting did not qualify by taking rhe Oaths not proven, in 
<« reſpe& the Minutes bear their being qualified, which was ſufficient to third Parties, the more eſpeci- 
«« cially as it is admitted they were all duly qualified before proceeding to divide the Complainer's va- 
« Jlued Rents ; and therefore repelled all theſe Objections, and alſo repelled the Objections made to the 
« Diviſion of the Complainers valued Rents, and found the Freeholders had no Powers at their Head 
« Court, to challenge or object to the Diviſion made by the Commiſſioners of Supply of the Com- 
e plainer's valued Rents, and ordained the Reſpondent's Procurators betwixt and To-morrow io give in a 
& Condeſcendance of the particular Fatts they offer to prove in Support of the Aliedteance, that the three Com- 
% plainers Qualifications are not real, and are only nominal and fititious.” | : 
The 


—- 


Reſpondent's 


41 | 
The Reſpondent then gave in a ſecond Condeſcendance, averring, iſt, That the Earl of Sutherland, 


Condeſcendance. by himſelf and his Factor Dougald Gilchriſt, truly retained the Poſſeſſion of the Lands wadſetted juſt as 


Interlocutor 


2d, That the Graſſums, (i. e. Fines) and Services due by the Tenants 


before the Wadſets granted. 


of theſe wadſetted Lands, were accounted for to the Earl, and he payed the Factors for raiſing the 


Rents.——3d, That it was at the granting of the Wadſets underſtood and agreed betwixt the Earl © 
and the Wadſetters, that the Wadſers were only granted for the particular Purpoſe of qualifying the 


Wadſetters to vote for Members of Parliament: And, 4th, That the whole Rent of the Lands was 


really and truly to be applied to the Earl of Sytherland's Uſe, and the Wadſetters to be free of the In- 
tereſt of the Bonds granted for the Sums in the Wadlets, and that the Factor had accordingly account- 
ed, or is accountable for the Rents to the Earl. | 

The Lords, before Anſwer, <* Allowed the faid Hugh Mackay (Reſpondent) to prove the ſeveral Articles 


it March 1759. cc therein, prout de jure, except the third in this Condelcendance ; namely, that it was at granting of the Wad- 


Appellants re- 
claiming Peti- 
tion. 


Reſpondent's 
Obſervation on 


the reclaiming 


Petition. 


<« ſetts agreed and underſtood betwixt the Earl of Sutherland and the Wadſetters, that the Wadſetts were 
only granted for the particular Purpoſe of creating in the Wadſetters a Right to vote in the Election of 
«© Members of Parliament for the County of Sutherland, which they allowed him to prove S:rjpto vel Ju- 
« ramento only, and for that End granted Commiſſion to to be named betore 
«« Extract, to take the Depoſitions of the Witneſſes at the Day of 
* next, and granted Diligence againſt Witneſſes and Havers, to be reported againſt the 2oth Day of 
* Fune next; and repelled the Objection, that no Mandate is produced for Captain James Paterſon, 

Although the Reſpondent had Reaſon to expect that the Court would have diſmiſſed the Complaint on 
the intrinſick Evidence of the Appellants own Titles; yet as the allowing a Proof before Anſwer was 
meant for Diſcovery of the Truth, leaving the Merits open : And as the Reſpondent was ready to prove the 
ſeveral Points inſiſted on, he acquieſced in the Commiſſion, but the Appellants, anxious to conceal the Truth, 
reclaimed, confining their Argument to one ſingle Point, v:z. That this Proof could not now be granted, becauſe 
the Freeholders at the laſt Michaelmas Head Court ſuſtained the Objection againſt the Claimants without bearing 
any Proof thereof, offered or laid before them, and without ſo much as demanding a Prof, and conſequently did 
Wrong to the Claimants, which could not be redreſſed otherwiſe than by entering them on the Roll. The Rule 
which the Appellants endeavoured to eſtabliſh, being that Claimants, on Production of Titles in Point 
of Form unexceptionable, to a Michae/mas Meeting of Freeholders, ought to be immediately inrolled, 
notwithſtanding any Objections made to theſe Titles: And notwithſtanding the Conviction of the Free- 
holders, that ſuch Objections were good and relevant, unleſs compleat legal Evidence of the Facts on 
which the Objections were founded ſhould be previouſly laid before the Meeting; and that if the Free- 
holders, without ſuch Evidence, rejected a Claim, they thereby precluded themſelves from all Right 
to a Proof of the Objections, in caſe their Proceedings were brought under Review of the Court of 
Seſſion on Complaint of the Claimant z which was ſaying, in other Words, that the Court of Seſſion 
was, in reſpect of the Meeting of Freeholders, but a Court of Appeal reviewing the Proceedings of an 
inferior Court, and confined to determine on the Evidence given in that Court, without Power to ad- 
mit a new Proof, or take in Aid any Fact or Circumſtance which had not been laid before the inferior 
Court. | | 

The Reſpondent apprehends that this new Rule of the Appellants is not only inconſiſtent with the 
Nature and Powers of theſe Michaelmas Meetings, butcontrary to the uniform Practice ever ſince their In- 
ſtitution. The Freeholders have no Juriſdiction, cannot order the Attendance of any Perſon, or the 
Production of any Writing. Their Buſineſs muſt be finiſhed in one Sitting, for they have no Power 
of Acjournment. When a Claim is entered and objected to, they conſider the Objection, and if rele- 
vant (as in the preſent Caſe) and the Meeting of Opinion that there are Circumſtances ſufficient be- 
fore them to convince them, they reject the Claim, leaving the Claimant to apply for Relief by due Courſe 
of Law, when the Objection mult be ſupported by legal Evidence. | 6 

The Juriſdiction of trying and determining Claims for, and Objections to Inrollment was originally 
placed and now reſts in the Court of Seſſion; the Act 1681 gave it them in every diſputable Point; 
that of the 16th of his preſent Majeſty follows the ſame Plan, referring, in the firſt Inſtance, to the 
Court of Seſſion, the Adjuſtment of all the Rolls of Freeholders within Scotland; and afterwards the 
Determination on every rejected Claim or new Inrollment, in Caſe any Freeholder thinks proper to ap- 
ply for ſuch Determination: Nay this laſt Act conſiders the Power of the Freeholders as fo merely 
miniſterial, that it empowers any abſent Member of the Meeting to bring their Proceedings, however 
unanimous, under the Review of the Court of Seſſion; and in moſt Inſtances of that Kind, the whole 
Matter laid, or offered to be laid, before the Court is new, and never has been moved at the Meeting of 
Freeholders. The Court of Seſſion has conſidered all ſummary Complaints, under the Act of the 16th of 
the King, as common Actions, beginning in that Court; the Petitioners may ſet forth new Matter, not 
debated at the Meeting of Freeholders; and the Court often determined the Merits on Points, or by 
Evidence which never occurred to the Meeting, as happened in a very late Cafe of Niel, againſt the 
Freeholders of the Shire of Air. 


1759. March 6. However, the Appellant's Petition having been, on the 6th of March 1759, laid before the Court, 


Interlocutor. 


Reſpondent's re- 


claiming Peti - 
tion, 


& The ſame was oraained to be ſeen and anſwered,” 

The Reſpondent having likewiſe reclaimed againſt ſuch Parts of the Interlocutors of the 28th of Fe- 
bruary 1759 as find the Objections made for the Reſpondent at the Michaelmas Meeting of the County of 
« Sutherland 1758 Years, to the Appellants Titles, that the Teinds were diſponed eh with the Stock, and 
&*« that no Valuation was put on the Teinds, not relevant, in Reſpect there is no ſeparate Valuation of any Tcinds 
&« within the County of Sutherland; alſo Find the Objection, that the Commiſſioners of Supply did not held 
« their firſt Meeting en the Day appointed by the Act of Parliament, not relevant in Reſpeft of the Anſwers, 
« Alfo Find the other Objefion, that the Commiſſioners at their firſt Meeting did not qual'fy by t1king the 
& Oaths, not proven, in Reſpe#t the Minutes bear their being qualified, which was ſuffucient to third Parties, 
<« the more eſpecially as it is admitted they were all duly qualified before proceeding to divide the Appellants 
& valued Rents; and Find the Freebolders had no Power at their Head Courts to challenge or object to the 
&* Diviſion made by the Commiſſioners of Supply of the Appellants valued Rents.” And againſt ſuch gk 
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of the other Interlocutor of the iſt of March 1759, as except the third Article of his Condeſcendance 

from the Proof allowed bim; and allow him to prove the ſame ſeripto vel juramento only, and repel! the 

Interlocutor Objection that no Mandate was produced for Captam James Paterſon, The Court, by Interlocutor, dated 
roth Mar®4759 6th March 1759, ** Ordained the ſame to be ſeen and anſwered againſt the firſt Sederunt Day in June next.“ 

In this State of the Cauſe, and while the two Interlocutors of the 28th of February and 1 ft of March 

1759, were under Review of the Court on mutual reclaiming Petitions, the Appellant thought proper 

to appeal from ſo much of the Interlocutor of 28 of February 1759, as Ordains the Reſpondents Procu- 

rators to give in a Condeſcenaance of the particular Fafts they offer to prove in Support of the Alledgance, viz. 

«© That the three Complainers Qualifications are not real, but are only nominal and fictitious;“ from 

| the Interlocutor of the 1ſt of March; and from that of the 6th of the ſame Month, ordering their 
959 March 129. wn reclaiming Petition to be anſwered ; but the Reſpondent humbly hopes their Appeal will be diſmiſ- 

ſed with Coſts, as irregular and premature, for the following among other 


R E 1 O 8 


To the Irregularity. 


I. The Appeal is brought againſt Parts of two Interlocutors, which are now open before the Court 
below, on a reclaiming Petition of the Appellants. Other Parts of the ſame Interlocutors are 
likewiſe under Review of the Court, on the Reſpondent's reclaiming Petition; an Appeal cannot 
lye in theſe Circumſtances, where there is no effectual Determination. Beſides, as a Judgment in 
the laſt Reſort muſt finally conclude every Interlocutor;appealed from, if the Appellants are allow- 
ed to proceed in their Appeal, the Reſpondents loſe the Benefit of their reclaiming Petition, and 
of a future Appeal, without being heard, contrary to all Notions of Equity and Juſtice. 

II. The Appellants moſt irregularly appeal from the Interlocutor of 6th March, ordering their own 
Petition to be ſeen and anſwered. The Court could not have given a more favourable Deliver- 
ance on their Petition; and the undue Delay ſuggeſted by the Appellants in their Petition of Ap- 
peal to juſtify this irregular Proceeding, is entirely groundleſs : The Appellants reclaiming Pe- 
tition was moved on the 6th, the Reſpondent's on the roth of March, and the Term ended 
on the 11th, conſequently there was not Time in that Seſſion to prepare and print Anſwers to 
both Petitions, and for the Court to determine on them. By ordering the Anſwers for the firit 
Sederunt of the next enſuing Seſſion, the Court has given the greateſt Diſpatch that the Circum- 
ſtances of the Caſe admir. 

O5. The Appellants can waive their own reclaiming Petition, which they have done by preferring their 
Petition of Appeal ; and the Reſpondent might, if he had a-mind, by bringing a croſs Appeal, 
be heard on theſe Parts of the Interlocutors, which he complained of in his reclaiming Petition, 

Arſ. The Appellants, in place of waiving their 8 Petition, have ſtated it as a ſubſiſting Pro- 
ceeding in their Petition of Appeal, and appealed from an Interlocutor in the Cauſe ſubſequent 
to it. And even though the Appellants were at Liberty to waive their own reclaiming Petition, 
yet they have no Right to compel the Reſpondent to bring a Croſs Appeal, and oblige him to 
come up with the Load of the Judgment againſt him, as theſe Parts of the ſame Interlocutors 
(firſt reclaimed againſt, and now appealed from as to other Parts thereof by the Appellants) 


which he complains of by his reclaiming Petition are under Review of the Court of Seſſion, and 
may be altered in his Favour. | 


ST NG” DN 
On the Merits. 


I. The Relevancy of the Reſpondent's Objections to the Appellants Titles for Inroll- 
ment, is indiſputable, and muſt be taken for granted in the preſent Queſtion, 
The Objections therefore being relevant, and ſome of them appearing on the Face of 
the very Titles claimed under, ſome admitted, and others known to the Freeholders 
themſelves, the Meeting thus ſatisfied of the Truth, acted agreeably to the conſtant 
and uniform Practice in ſuch like Caſes, by rejecting the Appellants Claims; full legal Evi- 
dence of all Circumſtances, they had not the Means of coming at; ſuch as the Nature of the 
Caſe admitted was before them; it was ſatisfactory, and no more is neceſſary to juſtify their 
Reſolutions. The Law gives a Remedy, in caſe of Wrong done by the Freeholders ; and the 
Appellants have applied for it by bringing the whole before a Court of Juſtice, who take up the 
Point de novo, as in the firſt inſtance, without any Regard to what paſſed or was laid before the 
Freeholders, who acted miniſterially. This the Appellants cannot diſpute to have been the 
conſtant Practice, in every Petition and Complaint preferred to the Court of Seſſion under the 
Act of the 16th of his preſent Majeſty. 

II. The Court of Seſſion has proceeded in the preſent Caſe agreeable to the Forms and conſtant Uſage ; 
for in every Cauſe where a Proof is neceſſary, the Practice is to allow it before Anſwer ; and even 
though, as in the preſent Caſe, Part of the neceſſary Evidence appear from Writings produced, 
and other Part be admitted; yet the Court never gives Judgment till the whole Evidence be be- 
fore them. And the Appellants preſent Attempt to exclude the Court's going into Proof, is not 
only unprecedented, but calculated meerly for the Purpoſe of concealing the Truth, and pre- 
venting a Diſcovery of their intended Practices for multiplying of Votes in Elections of Members of 


Parliament, under fictitious Rights made in Truſt, or redeemable for eluſory Sums, contrary to the true 
Intent and Meaning of the Laws in that Behalf. 
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